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Executive Summary 
 
 

 Supreme People’s Court Offers Guidelines on Commercial Disputes (p.2) 
 
Besides adjudicating some of the country’s major cases, one role of the Supreme People’s Court is 
to guide local courts on controversial issues of law application. From time to time it may issue a 
judicial opinion on a specific issue, but in November 2005, following the annual work meeting with 
the provincial high courts, intermediate courts and maritime courts, the Supreme People’s Court informally 

issued guidelines to lower courts on a much broader range of procedural and substantive issues related to 

foreign-related commercial disputes. Below, we also provide some comments. 
 

Authors: Mr. Shen Xiangman / Mr. Lu Xianming
 

 Feature Article: China Relaxes Foreign Exchange Controls (p.5) 
 
China’s is gradually relaxing its tight grip on the country’s foreign exchange regime. In a recent 
move, controls on foreign exchange accounts were relaxed, approval procedures for foreign exchange 

payments in the service trade simplified, and quotas for individuals and firms to buy foreign currencies increased. 
 

Author: Mr. David Maurizot
 

 Wang Jing & Co. News (p.7) 
 
The Firm over the past two months has actively participated in, sponsored or organised a 
number of events, including in Guangzhou, Quanzhou and Qingdao.  

 
This newsletter is written in general terms and is intended for informative 
purposes only. Hence, the information provided should not be relied upon as 
legal advice, and should not be acted upon without seeking professional 
counsel. For questions or comments, please revert to your usual contact at  
Wang Jing & Co. or to the following persons: 
 
Editor          Mr. Wang Jing        (+8620) 87600085 
Editorial manager  Mr. Maarten Roos   (+8620) 87690606 
 
Add:   14th Floor, South Tower, World Trade Centre, 
       371-375 Huanshi East Road, Guangzhou 510095, P.R. China 
Tel:   (+8620) 87600082 
Fax:   (+8620) 87784482 / 87692221 
Email: info@wjnco.com 
Website:  www.wjnco.com 
Newsletters: www.wjnco.com/en/newsletter.htm  
Guangzhou--Shanghai--Tianjin--Qingdao--Xiamen--Haikou (back cover) 
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 Supreme People’s Court Offers Guidelines on Commercial Disputes 

 
In November 2005, China’s Supreme People’s Court convened the second national work meeting on 

foreign-related commercial and maritime trials in the city of Nanjing. Representatives from the central government, 

the Supreme People’s Court, provincial high courts, intermediate courts and maritime courts discussed a wide 

range of procedural and substantive legal issues disputed in judicial practice.  

 

After the meeting, the Supreme Court circulated a set of guidelines to lower courts to clarify its views on a number 

of controversial issues encountered in judicial practice. It must be emphasized that these guidelines were not 

promulgated in the form of a law or judicial interpretation, but are only the opinions of the Supreme People’s Court. 

As such they do not have direct legal effectiveness, and there is no guarantee that they will be applied by lower 

courts in a particular case. Nevertheless, we believe they will serve to guide lower courts in the handling of 

relevant issues. 

 

For a summary of opinions relating to maritime cases, this law firm issued a Legal Circular in March 2006. The 

below will deal exclusively with those issues related to trials of commercial cases.  

 

Procedural Matters 
 

1. Jurisdiction  
 

(a) In a case brought by a plaintiff against a foreign party which has established an enterprise in China engaging 

in processing with supplied materials or samples, assembling with supplied parts or compensation trade, the 

court at the place of such enterprise may establish jurisdiction over such a case on ground that the defendant 

foreign party has distrainable property. (Wang Jing & Co. Comments: in the past, a foreign party’s shares in a 

wholly-owned subsidiary or joint venture, IP rights and the debts due would be considered distrainable 

property of a foreign party. Now it has been made clear that a foreign party’s manufacturing enterprise in 

China can also be regarded as distrainable property for purpose of establishing jurisdiction.) 

 

(b) For the purpose of establishing jurisdiction, the place of contract performance for Joint Venture contracts and 

foreign-invested enterprise share transfer agreements is the place where the foreign-invested enterprise 

(either Joint Venture of Wholly Foreign-owned Enterprise) is registered.  

 

(c) If the plaintiff brings a case against both the debtor and guarantor as co-defendants before a Chinese court 

that only has jurisdiction over the underlying principal contract or guarantee contract, the Chinese court can 

obtain jurisdiction over both the debtor and guarantor unless the principal contract or guarantee contract 

contains an arbitration or jurisdiction agreement to the contrary. (Wang Jing & Co. Comments: If the principal 

contract or guarantee contract expressly contains an arbitration or jurisdiction clause – typical for shipbuilding 

contracts and refund guarantees for example – a Chinese court cannot establish jurisdiction by joinder of 

proceedings) 

 

(d) If the plaintiff only sues the guarantor under a conditional guarantee contract before a Chinese court and 

leaves out the foreign debtor, the court can ask the plaintiff to join in the debtor if the court has jurisdiction 

over the principal contract, or it may stay the trial pending the outcome of the dispute under the principal 

contract. If the plaintiff fails to join in the debtor or fails to commence lawsuit or arbitration against the debtor, 
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the court will dismiss the plaintiff’s suit. (Wang Jing & Co. Comments: If a principal contract (say a shipbuilding 

contract) and its guarantee (say a refund guarantee) provide for different jurisdictions and the refund 

guarantee is not unconditional and independent, the proceedings to get the refund guarantor payment will be 

protracted.) 

 

(e) If both the Chinese court and a foreign court have jurisdiction over a case, the trial of the case by the foreign 

court will not prevent the Chinese court from accepting the case, unless the foreign court judgment has been 

recognized in China for enforcement. 

 

(f) The Forum non-conveniens principle (i.e. declining a suit based not on lack of jurisdiction but on 

inconvenience), can be invoked by a Chinese court to directly dismiss the plaintiff’s suit if all of the following 

conditions are met: (i) the defendant requests application of the principle or the court considers it necessary to 

apply this principle at the time when the defendant raises its jurisdiction objection; (ii) the Chinese court does 

not have direct jurisdiction over the case; (iii) the parties do not have an agreement to choose Chinese 

jurisdiction; (iv) the case does not fall within the scope of exclusive jurisdiction of the Chinese court; (v) the 

case does not involve the interests of Chinese citizens, legal person or other organizations; (vi) the facts did 

not occur in China and Chinese law is not applicable, and there will be great difficulties in finding fact and 

applying law if the case is heard by the Chinese court; and (vii) a foreign court has jurisdiction over the case 

and it will be more convenient for the foreign court to hear the case. (Wang Jing & Co. Comments: This is the 

first time conditions for applying “forum non-conveniens” are clearly set. However, it remains to be seen if this 

principle will be strictly applied.)  

 

2. Parties to court proceedings 
 

(a) A foreign company’s branch office holding a business license or “processing and assembly factory 

businesses” (PAFB’s) established by a foreign company in China can sue and be sued. However as such 

entities cannot bear civil liability independently, when being sued, the Chinese court can upon the plaintiff’s 

request include the foreign company as co-defendant. 

 

(b) When a foreign company has been declared bankrupt or is in liquidation, the Chinese court may summon the 

receiver or liquidator to the proceedings.  

 

(c) A foreign party can appoint an agent ad litem once for all cases occurring during a specific period of time or 

within a specific scope.  

 

3. Service of court documents 
 

(a) Court documents can be served on a foreign party by way of fax or e-mail if this does not violate the 

mandatory provision of that foreign country.  

 

(b) If the party has not signed to acknowledge the service of court documents, but has mentioned the content of 

the court documents orally or in writing to the court or has complied with the content of the court documents 

by action, the court would deem the service on that party completed. (Wang Jing & Co. Comments: Parties 

who have intend not to accept the service of court documents shall beware of this.) 

 

4. Evidence 
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(a) For evidence originating from abroad, even if no notarization or legalization is conducted, the court shall still 

organize the parties to examine the evidence and shall assess the evidence in light of the opinions from 

parties. (Wang Jing & Co. Comments: In the past, an opposing party could simply reject to examine evidence 

originating from abroad that was not notarized and legalized, and the court would not assess such evidence. 

Now it seems there is a chance that the court would admit evidence without notarization and legalization. Still 

where possible, it is recommended that evidence formed abroad is notarized and legalized. ) 

 

(b) For evidence that is not “new evidence” according to the Civil Procedure Law, the court shall still allow it to be 

examined by parties if the court considers that the evidence could influence the outcome of the judgment. 

(Wang Jing & Co. Comments: In the past, evidence submitted after the time limit for adducing evidence could 

on the opposing party’s request be rejected if it did not constitute “new evidence”. Now it seems that the court 

may still admit such evidence even if it is not recognized as “new evidence”). 

 

(c) In a case where the court pursues a trial in default whereby the defendant does not appear despite being duly 

summoned, the plaintiff’ retains his burden of evidence. And the court shall examine the plaintiff’s evidence. 

 

Substantial matters 
 

1. Application of law for contractual dispute 
 

The parties can choose the applicable law or change their choice of applicable law before the end of the court 

debate in first instance, provided that the change shall not damage the lawful interests of any third parties. 

 

2. Judicial examination of arbitration 
 

(a) An arbitration agreement by telegraph, telex, fax, electronic data interchange, or email, or as part of another 

contract or document, shall all be regarded as an arbitration agreement in writing. (Wang Jing & Co. 

Comments: Under Chinese law, a proper arbitration agreement in writing is a strict condition for arbitration of 

a dispute. ) 

 

(b) If a contract is governed by international treaties that have an arbitration provision, in case of dispute, the 

parties shall refer the dispute to arbitration in accordance with such an arbitration provision.  

 

(c) If a party only applies for recognition of a foreign arbitration award, the Chinese court will only make 

examination and rule whether to recognize the award. After the award is recognized, if the party applies for 

enforcement, the court will make a renewed examination and rule whether to enforce such an award. (Wang 

Jing & Co. Comments: It is advisable to apply for both recognition and enforcement of an arbitration award at 

the same time avoid the need to make an additional application for enforcement.)  

 

(d) The costs of an arbitrator cannot be directly recovered from the proceedings of recognition and enforcement 

of a foreign arbitration award, as the arbitrator is not a party to the arbitration award. To recover such costs, an 

arbitrator shall, relying on the arbitration award, file a separate lawsuit before the Chinese court to recover 

such costs. (Wang Jing & Co. Comments: In the past, in determining the arbitration costs, the principle of 

“cost follows event” would be observed and the court would not distinguish between the arbitrator’s costs and 

other parts of the award. We presume this provision will only apply if the arbitrator’s costs have not been 
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advanced by either party. ) 

 

3. Disputes involving a Foreign-invested Enterprises  
 

(a) The identity of shareholders and their shares in a foreign-invested enterprise (FIE) shall be determined 

according to the certificate of approval issued by the approval authority. A party that is not listed as 

shareholders in the certificate of approval can seek to confirm its identity as shareholder through an 

administrative review or administrative proceedings. The Chinese court will not accept a filing of a civil lawsuit 

with such request.  

 

(b) A shareholder of an FIE can sue the FIE for seeking to distribute profits. (Wang Jing & Co. Comments: In the 

past, some joint ventures controlled by the majority shareholder will decline to distribute profits for long time, 

leaving the minority shareholders no means to seek remedies. Now it seems minority shareholders can 

directly sue the FIE before the court for distributing of profits. ) 

 

(c) An FIE can sue any party that holds the company seal of an FIE. (Wang Jing & Co. Comments: In case of a 

labor dispute with a senior manager or a dispute between shareholders, an FIE may lose de facto control over 

the company seal. This provision provides a remedy to recover the company seal.)  

 

The above are some of the main provisions of the said Guidelines relating to trials and disputes involving 

commercial cases. It is hoped that the above provisions will be consistently applied by lower courts, and that this 

may lead to a more transparent handling of commercial disputes in China. 

 

Shen Xiangman / Lu Xianming  
Wang Jing & Co., Guangzhou 

 
 
 

 Feature Article: China Relaxes Foreign Exchange Controls 
 

 

After the initial revaluation of the Chinese Yuan (Renminbi) in July 2005, the 

People’s Bank of China (PBOC, China’s central bank) and the State Administration 

of Foreign Exchange (SAFE) announced on April 13 another notable move toward a 

market-driven exchange rate, specifically to meet local demand for overseas 

investments, and to promote balanced international payments. 

 

Signaling an acceleration of the country's policy shift for foreign exchange, a more liberal foreign exchange system 

has been adopted. The following three policy readjustments will be effective as of 1 May 2006: 

 

• Relaxation of controls on foreign exchange accounts; 

• Simplifying approval procedures for foreign exchange payments in the service trade; and 

• Increase of quotas for individuals and firms to buy foreign currencies. 

 

Relaxation of Controls on Foreign Exchange Accounts 
 

In each issue’s Feature 
Article, we respond to 
readers’ suggestions to 
discuss a topic related to 
investment, law or this 
law Firm. Please send 
your ideas to 
mjroos@wjnco.com. 
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As an important step toward opening the nation's tightly controlled capital account, the PBOC, SAFE and the 

China Banking Regulatory Commission (CBRC) issued detailed rules allowing commercial banks to invest their 

clients' funds abroad. 

 

The PBOC will allow qualified banks to pool Yuan deposits from domestic institutions and individuals and convert 

them into foreign currencies for investment in overseas bonds (with fixed returns under an unspecified quota 

system). Qualified banks must apply for a licence and quota from the CBRC and SAFE separately. 

 

Only banks that are allowed to offer foreign exchange services, have established an "effective market risk 

management mechanism" and have overseas investment management capacity and expertise are eligible to 

apply for a licence. In particular, banks must not have been punished by the CBRC for asset management 

irregularities in the past year. 

 

Successful applicants must then apply for a quota from SAFE to convert the yuan-denominated funds of their 

clients into foreign exchange. Banks can bypass SAFE if the client already holds foreign exchange. 

 

Simplifying Approval Procedures for Foreign Exchange Payments in the Service Trade 
 

The PBOC will also allow qualified insurance institutions to buy foreign currencies for investment in overseas 

products with fixed returns and money market instruments. The amounts of foreign currency purchased would be 

limited to a "fixed portion" of the total assets of the insurance institution. 

 

Fund management firms may invest individuals’ and companies’ existing foreign exchange holdings in overseas 

bonds or shares, while insurers will be permitted to invest in foreign fixed-income assets and money market paper, 

in a combination of stocks and other overseas securities using foreign currencies gathered from domestic 

institutions and private sources. 

 

Increase of Quotas for Individuals and Companies to Buy Foreign Currencies 
 

The PBOC and SAFE said on Friday that Chinese individuals and companies will be given greater access to 

foreign exchange and be permitted to invest in overseas capital markets for the first time. 

 

Starting from May, individuals will be allowed to buy up to USD 20,000 of foreign currency a year, up from the 

previous quota of USD 8,000. Companies will also be permitted to hold more foreign exchange. If actual needs 

surpass the existing quota, both individuals and companies may apply to the banks for additional amounts of 

foreign exchange with certificates evidencing such needs. 

 

Conclusions 
 

The PBOC has acknowledged that the rules are strict but notes that “the overseas asset investment business is in 

its infancy with risk control and asset management in need of improvement”. These new policies would be 

implemented in cooperation with other departments, with continued close monitoring of international payments, 

and readjusting policies to where appropriate. 
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Analysts expect the reform to ease pressure on the exchange rate, reduce the risks of inflation and force the 

financial system to improve its competitiveness ahead of the opening of the industry to foreign competition at the 

end of this year under World Trade Organisation (WTO) accession terms. 

 

Underscoring the reform drive, China launched the interbank trading in currency swaps on April 24. Depending on 

the pace of liberalization, the relaxation of foreign exchange rules provides a juicy business opportunity for 

Chinese banks and money managers! 

 

David Maurizot 

Wang Jing & Co. 
 

 
 

 

 Wang Jing & Co. News 
 

 

In the past two months, the Firm has been very active in organizing, sponsoring, and speaking at a multitude of 

conference and seminars organized all over the country. We hereby provide a brief overview; for more details, 

please visit www.wjnco.com.  

 

Wang Jing & Co. Sponsors Symposium on “Finding Your Way on European Intellectual Property” 

 
Intellectual Property Consultant and patent attorney Mr. Peng Kai joined three European patent and trademark 

attorneys from the Chintellectual Property Foundation, a foundation in the Netherlands focused on teaching about 

European intellectual property rights law, in presenting on way to establish and protect intellectual property in 

Europe and the United States. More than 110 representatives from companies and law firms attended the 

prestigious White Swan Hotel in Guangzhou on 24 April 2006 for a day long event, which was organized by the 

Guangdong Intellectual Property Protection Association and the Chintellectual Property Foundation, and 

supported by the European Chamber of Commerce and Wang Jing & Co. 

 
Wang Jing & Co. Speaks to Trade Fair Delegates 

 
On Sunday 16 April 2006, corporate & IP lawyer Mr. Pan Lidong and senior client service manager Mr. Maarten 

Roos, at the invitation of the German Chamber of Commerce, Guangzhou, discussed relevant legal topics with 

delegates of the 99th Chinese Export Commodities Fair (the Canton Trade Fair). Main topics were commercial 

agreements under Chinese law, and intellectual property rights protection for businessmen in China. 

 

Wang Jing & Co. Gives Strong Support to Bloat Tech China 2006 
 
During Boat Tech China 2006, held from 2-5 April, 150 high-profile delegates from all over China and abroad learnt 

about boat-building opportunities in China. Bringing together buyers, manufacturers and consultants, the 

conference was an opportunity both to learn and to network. Partner of the Firm Mr. Shen Xiangman was invited to 
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speak on legal issues relating to boat building in China, while as sole sponsor of the event, the Firm also showed 

its full support to the further development of this industry in China.  

Wang Jing & Co. Initiates Spring Symposium in Quanzhou, Fujian Province 

 
On 31 March 2006, the Firm’s Xiamen Office co-organised the “2006 Spring Symposium on Ship Safety and 

Prevention & Handling of Damages to Ships and Cargoes” in Quanzhou. Speakers included senior 

representatives from the Quanzhou Maritime Safety Administration, the Xiamen Maritime Court, the China 

Maritime Arbitration Commission, the Navigation College of Jimei University, Huatai Insurance Agency & 

Consultant Service Ltd,, as well as this Firm. 

 

Wang Jing & Co. Co-organises the “First Guangdong Maritime Forum” 
 

First Maritime Forum of Guangdong on 26 March 2006 brought together representatives from administrations and 

some of China’s leading shipping companies to debate Chinese maritime developments and issues. Senior 

partner Mr. Chen Xiangyong and senior associate Mr. Yuan Hui joined other high-profile speakers in presenting on 

a number of relevant topics. Five essays contributed by this Firm will be published by the Dalian Maritime 

University Press in an Essay Collection. 

 
 

 
 

 

 
 

 

 
 

 

This newsletter is published by the Corporate & Commercial Group of Wang Jing & Co, a PRC law firm assisting 

Chinese and multinational clients in business operations in China and abroad. The Firm’s lawyers are based in the 

following offices: 

 

GUANGZHOU  SHANGHAI  TIANJIN  
14/ F., South, World Trade Centre 
371-375 Huanshi East Road 
Guangzhou, P.R. China 510095 
Tel.   (+8620) 87600082 
Fax.  (+8620) 87784482 
info@wjnco.com  

1909-11, Merchant Building, 
166 Lu Jia Zui East Road,  
Shanghai, P.R. China 200120 
Tel.   (+8621) 5887 8000 
Fax.  (+8621) 5882 2460  
shanghai@wjnco.com 

2007-08, TEDA Centre,    
No. 16, 3rd Avenue, TEDA  
Tianjin, P.R. China 300457 
Tel.  (+86 22) 2532 3818 
Fax.  (+86 22) 2532 3820 
tianjin@wjnco.com 

  
 

 

QINGDAO  HAIKOU XIAMEN 
Suite 3009, Flagship Tower, New World 
Cyber Port, 40 Hong Kong Zhong Road  
Qingdao, P.R. China 266071 
Tel.  (+86 532) 8666 5858 
Fax  (+86 532) 8666 5868 
qingdao@wjnco.com 

Suite 809, Haiyou Building,  
4 Huaxin Road, Haikou, 
Hainan, P.R. China 570105 
Tel.   (+86 898) 6672 2583 
Fax.  (+86 898) 6672 0770 
hainan@wjnco.com 

Suite 1601, Bank Centre, 
189 Xia He Road,  
Xiamen, P.R. China 361021 
Tel.  (86 592) 268 1376-9 
Fax.  (86 592) 268 1380 
xiamen@wjnco.com 


